IOWA DEPARTMENT OF NATURAL RESOURCES
ADMINISTRATIVE CONSENT ORDER

IN THE MA7 TER OF: ' .
: ' ADMINISTRATIVE CONSENT ORDER

Richard D. McCall and Andrew McCall NO. 2010-AF0O- 2.5
NO. 2010-SW- 2.5

TO:  Richard MoeCall
11108 3™ Ave
Washingtgn, JA 52353

Andrew McCall
1844 Lexington Béulevard
Wes_t Chester, IA 52359

L SUMMARY

This administrative consent order (order) is entered into by Richard McCall and Andrew
McCall (collectively referred to as the McCalls) and the Towa Department of Natufal
Resources (Department) The MoCalls hereby agree to remove all manwe from their
discontimied animal feeding operation, properly land-apply it and pay an administrative
penalty of $4,000.00. In the interest of avoiding litigation, the parties have agreed to the
folléwing provisions. ' Lo
Relating to technical requirements: Relating to legal réquirements:

Mark Heiderscheit, Field Office #6 Carrie Schoenebaum, Attorney at Law

Iowa Départment of Natural Resources Iowa Department of Natural Resurces

1023 W. Madison . _ Henry A. Wallace Building
Washington, lowa 52353.1623 Des Moines, Jowa 50319-0034
Phone: 319/653-2135 Ph: 515/281-0824

Payment of penalty to:

Iowa Department of Natural Resources
Henty A. Wallace Building

Des Moines, owa 50319-0034

II.  JURISDICTION

This order is issued pursuant to fowa Code section 455B.175(1) which authorizes the
Dixector to issue any order hecessary to secure compliaice with or prevent a vio'IaIiop of
lowa Code chapter 4558, Division II, Paxt 1 o1 Jowa Code chapter 459, Subchapter 111, and
the rules adopted or permits issued pursuant thereto, Iowa Code section 455B 307 which
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authorizes the Dizector 1o issue any order necessary fo secure compliahce with the provisions
of Jowa Code chapter 455B, Division IV, Part 1;and Jowa Code section 455B.109 and 567
lowa Administrative Codé (IAC) chapter 10, which autliorize the Director to assess
administrative penalties.

I. STATEMENT OF FACTS
The parties hereby agree to the following statement of facts.

1 Richard McCall is the deed holder of the propesty located at 1344 Lexington
Boulevard, West Chestés, Iowa, in the SW Y% of Section 28, T-76-N, R-8-W. Located on this
property is a confined animal feeding operation and two manure storage pits. Richard’s son,
Andrew McCall, is responsible for the day to day operations of this facility '

2 On September 18, 2007, the Department received a complaint alleging that several
dozen dead hogs were piled up next to the pole barn on the above discussed property and
liguid manure had been discharged to a neighboring property, in¢luding a water of the state
Upon receipt of this complaint Mark Heiderscheit, an Environmental Specialist with the
Department, investigated. Mr. Heiderscheit observed indications of a manure release fiom
one of the confinement buildings located on Richard McCall’s property and several dead
hogs which had not been disposed of properly. Water samples were taken and sent to the
Univetsity of Yowa Hygienic Laboratory (UHL) for analysis. The results indicated that the
water contained bigh levels of ammonia.

3. On September 20, 2007, a notice of Violation (NOV) was sent to the McCalls via
cextified mail discussing the above violations and applicable law. This NOV also made
recommendations as to how to bring the facility into compliance with the law. '

4 On October 25, 2007, Mx. Heiderscheit conducted a follow up investigation, Mr.
Heiderscheit observed that the manure pit was full and needed to be pumped down

5. On October 30, 2007, the UHL sample results were mailed to the McCalls. ‘The
results showed theit the manure release caused pollution to 2 water of the state. _This lettex
also reminded the McCalls to submit information to the Department regarding the number of

confinement buildings and their animal capacity,

.6 On December 4, 2007, a NOV was sent to the McCalls regarding failuze 6 take the
necessary corrective action following the September 18, 2007, complaint. The following
information still needed to be stibmitted to the Department: ' '
1. number of confinement buildings;
2. year when each confinement building was constructed;
3. production phase for each confinement building;

4. type of manure storage; and
5. total animal capacity for éach confinement building.
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Further, the Department stated that the McCalls needed to notify the Department if the
facility had been discontinued; otherwise all the necessary information must be submitted to

the Department by Decembez 21, 2007

7 On December 17, 2007, the McCalls submitted a letter to the Department which
contained the requested information This letter also stated that use of the facility was

discontinued on October 20, 2007,

8 On December 20, 2007, the Department sent the McCalls a letter informing them that
367 IAC 65.2(8) required that all manure from a discontinued anjmal feeding operation and
its associated manure control facilities be iemoved and land applied as soon as practical but
not later than six months after discontinuing the operation Therefore, this must be done by
April 20, 2008. The Department also asked the McCalls to notify the field office once

closure was completed
&

9 On::April 8, 2008, Andrew McCall sent a letter to the Departmient requesting a seven
month extension to coraplete closure of his manure control facilities In this léttet he stated
that begatiSe of the cold winter he was unable to clean the pits. He requested the date to be
extended until November 20; 2008, so that he could clean them out over the surimer and fall

10 On April 17, 2008, Mr. Heiderscheit and Ryan Stouder, an Environmental Specialist
with the Department, conducted a site visit of the McCalls® facility. On site they observed
manmiite ift both manure pits and that manure covered the floor of the north confinement
building On April 17, 2008, the Department sént a letter to the McCalls detailing the
Department’s site visit and denying the MéCalls’extension request

11 On September 4, 2008, 2 NOV was sent to the McCalls via certified mail for failure
to remove manure within six months of discontinuing an animal feeding operation and faifure
to take necessary remadial actions. This letter set out that on September 3, 2008; Mr.
Heiderscheit conducted a follow up investigation at the site and observed that one of the
confinement buildings had been power washed and the other was in the process of being
washed. However, the manure had not been removed from the pits as required by law. This
letter reminded the McCalls that the manure should have been removed by April 20, 2008
However, the Department extended the deadline until December 5, 2008, but indicated that

the matter may be referred for further enforcement

12" OnDecember 10, 2008, Mr. Heiderscheit and M. Stouder, conducted a follow up
investigation. On site they observed that both confinement buildings had been power washed
but the manure pits still needed to be pumped down and manure vas stockpiled in the coiner

of the north confinerment building.

13.  OnDecember 12, 2008, a NOV was sent to the McCalls for failure to remove manure
within six months of discontinuing an animal feeding opezation '
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14 OnMay 12,2009, Mr Heiderscheit contacted Andrew McCall who stated that the
manure pits had not been cleaned out. On that sarne day Mr. Heiderscheit spoke with
Richard McCall and informed him that it is the landowner’s tesponstbility to clean out the

manure pits.

15, OnMay 12, 2009, M. Heiderscheit conducted a follow up investigation to determine
if the pits had been cleaned out. He concluded that the status of the pits was the same s the

last inspection.

16 On May 12, 2009, aNOV was sent to the McCalls for failure to remove manure
within six months of discontinuing an animal feeding operation, failine to implement
reinimum manure control requirements and failure fo take necessary remedial actions.

17, On June 4, 2009, the Department sent a letter to the MoCalls reminding them to
subinit a letter documenting removal of the stockpiled mianure.

18, On .Tune 9; 2009, Mr. Heiderscheit spoke to Andrew McCali by phone Andrew
McCall stated that the smaller manure pit had been pumped dows so that only a couple
inches of manure remained and that He was in the process of modifying the larger manure pit
so that it may be emptied Andrew McCall indicated that the manure pits should be emptied

in the next few weeks.

19 OnJuly 20,2009, M1 Heiderscheit conducted a follow up investigation He
concluded that the manure had not been removed from the pits ,

20 On October 16, 2009, Mz IIeiciexscheit contacted Andrew McCall to determine the
status of the marure removal . Andrew McCall informed M Heiderscheit that he was in the
process.of hatvésting beans and wanted to complete that before rémoving any more manure.
That day Mx Heiderscheit went on site to investigate and concluded that manuie was still in
the pits.. ‘

21.  OnDecember 31, 2009, Mr, Heiderscheit contacted Andrew McCall to detérmine the
status of the manure removal Andrew McCall informed M. Heiderscheit thathe had -
pumped 1/3 of the larger manure pit and then encountered problems with the jets on the
pump becoming clogged with manure solids. He also discussed an issue he had with his
manure spreader plugging up duzing application due to the solids. However, Andrew McCall
indicated that he would continue to work on empting the pit through the spring  That same
day M. Heiderscheit went on site to investigate, he observed that little had changed since his

last visit

22 OnJanuary 4, 2010, the McCalls were sent an NOV for failure to remove manure
within six months of discontinuing an anima) feeding operation and failure to take necessary
remedial actions. This letter also informed them that they were being referred to the
Department’s Legal Sérvices Bureau for enforcement.
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IV.  CONCLUSIONS OF LAW
The partiés hereby agree to the following conclusions of law are applicable to this matter

1 Towa Code section 459.103 provides that the Environmental Protection Commission
(Commission) shall adopt rules related to the construction o operation of animal feeding
operations, including minimum manure control requitements The Commission has adopted
such rules at 567 IAC chaptez 65.

2 Iowa Code section 455B 304 provides that the Commission shall establishi tules
governing the handling and disposal of solid waste The Commission has adopted such rules

at 567 1AC c_lgépte:s 100-123.

3. 587IAC 65 2(8) states as soon as practical but no later than six months after the use
of a0 atifnal feeding operation is discontinued, all manure shall be removed from, the
discontinted drimal feeding opetation and its manure control facilities and be land applied:
The McCalls notified the Department that as of October 20, 2007, the facility had been
depopulated As of January, 2010, observations indicated that the manure had not been
removed from the manure storage structure.” The above-facts disclose a violation of this

provision.

4 567 IAC 65 5(2)“b™ states that if the Department’s evaluation determiines that mamire
from an anfmal-feeding operation is causing or may réasonably bé expected to cause
pollution’of a water of the state or a violation of the state water quality standards, the
operation shall institute necessary remedial actions to eliminate the condition if the operatién
recejves a written notification from the Department of the need to cosrect the condition The
MECalls received munerous NOVs requiring the manure to be reraoved frotm the manure
storage'pits. As of January, 2010, the manure had not been 1emoved. The above-facts
disclose a violation of this provision. ' .

5. Towa Code section 459.311 and 567 IAC 65 2(3) require, in part, that the minimum
level of manure control for a confinement feéding operation shall be the retention of all
manure produced by the operation between periods of manure application. In no ¢ase shall
niadure fiofh a confinernent feeding operation be discharged directly into 2 water of thé state.
On Septembet 18, 2007, Mr Heiderscheit documented that manure was released from one of
" the MéCalls’ confinérient buildings and it reached a water of the state. Thetefore, the above
stated ficts demonstrate noncompliance with this provision '
6 567 IAC 100 4(2) states that “dead animals are [to be] buried in soils listed in tables
containéd in the county soil surveys and soil interpretation records . as being moderately

well drained, well drainiéd, somewhat excessively drained; or excessively drained soils.” The
McCalls failed to bury the dead hogs; therefore, the above-facts disclose violations of this

provision
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7. 367 IAC 105 6(6) states that _
[dlead farm animals shall be incorporated into the composting process within

24 hours of death. An adequate base layer (fiom 12 to 24 inches thick,
depending on the size and numbex of dead farm animals) with 6 to 12 inches
of bulking agent between carcasses and an additional 12 inches of cover
material shall be maintained around carcasses at all times to control mortality
leachate and odors and to prevent access by scavenging domestic and wild

animals.
The above stated facts show non-~compliance with this provision

8. Towa Code section 455B.186 and 567 TAC 62.1(1) state that a pollutant shall not be
disposed of by dumping, depositing, o discharging such pollutant into any water of the state
except that this section shall not be construed to prohibit the discharge of adequately treated
sewage, industrial waste, or other waste pursuant to 2 permit issued by the Director On
September 18, 2007, Mr. Heiderscheit documented that water containing manure was
reléased from one of the McCalls” confinerent buildings and reached 2 water of the state.
Therefore, the above stated facts show noncompliance with this provision . . .

V. ORDER

THER_:BFORB, the Department orders and the McCalls agree to comply with the following
provisions in order to cease, abate, and redress the above-cited violations:

Boulevard, West Chester Iowa, and propexly land-apply it; and

2 Pay 2 penalty of $4,000.00 within 30 days of the date the Director of the
Deépartrent signs this order. Richard McCall and Andrew McCall hereby agree ta be jointly

1. Immediately remove all manure fiom all strictures located at 1844 Lexingtpn

and séverally liable for the payrnent of this penalty.
V1. PENALTY

. Jowa Code section 455B 109 authorizes the Commission to establish by mlea
schedule of civil penalties up to $10,000.00, which may be assessed administratively. The
Compission has adopted this schedule with procedures and criteria for assesswentof
penalties in 567 IAC chapter 10. Pursuant to these rules, the Department has determined that
the most effective and efficient teans of addressing the above-cited violations is the issuance
of an administrative consent order with an administrative penalty Jowa Code section
455B:191 provides for civil pepalties of up to $5,000 00 per day for watex quality violations.
and fowa Code section 455B.307¢3) provides for civil penalties of up to $5,000.00 per day:
for solid waste violations. . The adminisirative penalty assessed by this adrhinistrative consent
order is $4,000.00. The administrative penalty is determined in accordance with the
following: '
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Economic Benefit — The McCalls saved time and money by failing to remove
manure from manure storage structures in accordance with state law. In addition, they failed
to follow disposal requirements in the burial of dead hogs. Nevertheless, at this time the
Department has decided niot to assess a penalty for this factor

Gravity of the Violation — One of the factors to be considered in determining the
gravity of a violation is the amount of penalty authorized by the Iowa Code for that type of
violation. The manure pits and confinement buildings contain manure which has the '
potential to be released into the environment The Department has expended a large amount
of staff time in an effort to work with the McCalls properly close the facility. ¥mproper
disposal of solid waste can release toxins which pose a risk to human health and the
environment The continuous refusal to properly close the facility threatens the integrity of
the regulatory program becatse compliance with the regulations is required of all persons in
this state:¥Further an actual discharge to a watex of the state was documented. Therefore,
$2,000 00 1s assessed for this factor '

Culpability - The McCalls have a duty to remain knowledgeable of the Department’s
requirements and to be alext to the probability that their conduct is subject to the ‘
Department’s rules. The Department has provided afiplé time for the McCalls to properly
remove the manure from the facility The rulés allow 2 six month time fiame from the last
date there are animals at the facility to remove the manure. The facility has been empty since
at least October 2007. The MeCalls® continuous failure to remove the manure and properly
close the facility demonstrates a blatant disregard for the rules of the state and the
environment In addition the documented discharge to a water of the state and the improper
burial of hogs combined show a disregard for environmental laws Therefore, $2,000.00

should be assessed for these violations

VII. WAIVER OF APPEAL RIGHTS

Iowa Code sections 455B 175 and 4558 308, and 561 IAC 7.4(1), as adopted by refersnce by
567 IAC chapter 7, authorize a written notice of appeal to the Corarmission. This order is
entered into knowingly by and with the consent of the McCalls. By signature to this oxder,

all rights to appeal this order are waived.

VII. NONCOMPLIANCE

Failure to comply with this order may result in the imposition of further administrative
penalties or referral to the Attomey General to obtain injunctive relief and civil penalties
pursuant to Jowa Code sections 455B.191 and 4558 307, Compliance with provision “V.
Order” of this order constitutes full satisfaction of all requirements pertaining to the

violations described in this order
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@ deBond ar ¢ a8 ‘ Dated this_} 7 day of
Richard McCall ' ' s 2010
C
Ww 977 ' Q// : Dated this /7 _day of
Andrew McCall La Y. 2010
25 . . Dated this 2> day of
cha'd A. Leopold, DIRECFOR
IOWA DBPARTMENT OF NATURAL RESOURCES /7@(&/ , 2010

Field Office 6; Carrie Schoenebaum; Mark Heiderscheit; VIC; VI C.1, VIID 2 ¢




